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COVENANT .
7O RESTRICT USE OF PROPERTY
Located at
Christie Avenue and Shellmound Street
) . Emeryville, California

H

Recorded in official Records, Alameda Count
trick 0'Comnell, Clerk—-Recorder

Recording Requested By: “mmmm“““n 46.00 ﬂ 95”4319 1@5@&“’1 08/07/

Christie Avenue Partners - JS sos 517695 22 08 800250
100 Bush Street, 26th Floor 2 34’7 00 39.00 0.00 0.00 ©.00 ©.20 8.0C
San Francisco, California 94104
When Recorded, Mail To: .
Barbara Cock, Chief
Site Mitigation Branch
Department of Toxic Substances Control

700 Heinz Avenue, Suite 200
Berkeley, California 94710

This Covenant and Agreement ("Covananﬁ“) is made on the
A5 day oftﬁ;;;h, 1995 by christié Avenue Partners - JS
("Covenantor"), which is the owner of record of certain property
commonly known as the Emery Bay Marketplace located at Christie
Avenue and shellmound Street, described in Exhibit "A" attached
hereto and incorporated herein by this reference ("Proéerty"),q
and by the cCalifornia Department of Toxic Substances Control
("Department®), with reference to the following facts.

A, Descripticon of Facts:

A.1. ' Past Waste Disposal. Historically, the Marketplace

site had been used for the manufacture of bituminous roofing

products (tar paper), blending and packaging of oil-based paints
and enamels, and as a trucking facility. contamination of soil
and groundwater occurred under previous ownership and occcupancy
through the routine storage and handling of materials related to

the fueling and industrial operations. The contaminants detecte
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in soil and/or grouﬁdwater during investigation activities
conducted S;tween 1982 and 1987 include hydrocarbons, an asphalt-
like material and Waste tar"paber material. Pursuant to a
remediation plan submitted.to the Alameda County Hazardous
Materials Unit in 1988,"the hydroéarpon material was excavated,
treated and transported off—éite for disposal. The trenchéé
which wéré left from these aréas”were refilled with clean fill.
The asphalt-like material was investigated and characterized.-
The material contains semi-volatile petroleum constituents, |
however, it was found to be non-hazardous pursuant to the
requirements of Title 22 of the Cal. .Admin. Code. Some soil
containing such ﬁaterial was exca&ateduand disposed of at an off-
site facility. Hoyevef; some of this material remained in place
in areas which were covered by paved parking lots or 18"

landscaping material. The tar paper was removed and disposed at

an off-site landfill.

A.2. Potential Exposure Pathways and Health Risk. An

evaluation of the potential human health risk associatednwith
contaminants remaining at the site was performed prior to the
implementation of the final remedial action. This study found
that human exposure to the asphalt-like material remaining in the
soil at the Property is improbable because the éite is covered
with.buil&ings, landscaping and parking lots. 2As a result, the
study concluded that the asphalt-like material detected in the
soils at the site does not pose a human health hazard.

A.2.1. éovenantcr has made full and voluntary

disclosure to the Department of the presence of the asphalt-like
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material on the Property, and Coveﬁantor has conducted e#tensive
investigation on the Property.

) A.2.2..  From an abundance of caution, Covenantor
desires and intends that ip order to protect the public health
and safety there be a full disclosure of such materials left on
the Property, the locations thereof, and appropriate steps taken
to mitigate risk in the evernt that future activities on or uses
of the Property could lead, to an éxposure. Exhibit A provides a
map of the-Propertf which identifies the known types and

locations of such materials under the ownership and control of

Covenantor.

A.2:3. Covenantor further intends and desires that
pefore any subsurface excavation is performed at any of the
locations reflected on Exhibit A that an appropriate site health
and safety plan be prepared to mitigate exposure, if any, to
materials located in such areas. Such site health and safety
plan shall be submitted to the Department.for review and approval

at least five (5) days in advance of the subsurface work to be

conducted on the Property.

A.3. Deed Restriction Reguirement.
A.3.1. The Department has determined that deed

restrictions need to be imposed on the Property to ensure full

protection of public health and the environment.
- A.3.2. The Propefty is preséntly owned by the
Ccovenantor. The Property has been developed as a shopping

commercial center, which includes but is not limited to, retail
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restaurants, food courts, movie theaters, entertainment, offices.
research and development, and related commerciai purposes.
A.3.3. ° Covenantor agrees that in crder to protect
the=present"and future public health and safety and the
environment, the Property shall bé u;ed in such a manner as to
avoid .potential harm to persons or property which may potentiall:
result from any waste materialslrgmaining on the Property,

although Covenantor has no’ reason to believe any such potential

exists.

ARTICLE I

. GENERAT, PROVISTONS

1.1. Provisions to Run With the Land. This Covenant sets

forth protective provisions, covenahﬁs, restrictions, and
conditions, (collectively referred to asr“Restrictions"), upon
and subject to which the Property and relevant portions thereof
(dark bordered area”on Exhibit "A")' shall.be improved, held,
used, accupied, ieased, sold, hypothecated, encumbered, and/or
conveyed. Each and all of the Restrictions shall run with the
iand, and pass with each and every portion of the Property, and
shall apply to and bind the respective successéfé“in interest
thereof. Each and all of the Restrictions are imposed pursuant
to section 25355.5 of the california Health and Safety Code and"“
run with ﬁhe land pursuant to said Sectiom 25355.5. Each and al

of the Restrictions are enforceable by the Department.

1.2. Concurrence of Owners Presumed. All purchasers,

lessees, or possessors of any relevant portion of the Property
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- shall be deemed by their purchase, leasing, or possession of suc

Property, to be in accprd with the foregoing and to agree for an
amony themselves, their heirs, successors, and "assignees, and th
agepts, eméloyees, and les;ees of such owners, heirs, successors
and assignees, that the Restrictions as herein established must

be adhered to for the benefit of future owners and occupants and
that their interest in the Property shall be -subject to the

Restrictions contained herein.

1.3. Incorporation Into Deeds and Leases. Covenantor

agrees that the Restrictions set out herein shall be incorporate
by reference in each and all deeds and leases of any portion of !

the Property.

ARTICLE II

DEFINITIONS

2.1. Departmént. "pepartmént”" shall mean the California

State Department of Toxic Substances Control and shall include

its successor agencies, if any.

2.2. Imprcvements. "Improvements" shall mean all

buildings, structures, fixtures, roads, driveways, regradings,

and paved parking areas, constructed or placed upon any portion

of the Préperty.

2.3. Occupants. "Occupants” shall mean those persons

entitled by ownership, leasehold, or other legal relationship ¢
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the exclusive right to occupy any relevant portion of the

Property.

' 4 "

2.4. Qwner. nowner" shall mean the covenantor or its
successors in interest, includihg heirs and assigns who hold

title to all or any relevant portion of the Property.

'» ARTICLE IIX

RESTRICTIONS

3.1. Restrictions_on Use. Covenantor and Owner agree to

restrict the use of the relevant portion'of the Property as

follows:

3.1.1. The use of the property (see Exhibit uany is

restricted to the development,.construction,

occupancy and maintenance of a shopping

commercial center, which includes but is not

1imited to, retail restaurants, food courts,

movie theaters, entertainment, offices,
research and development, and related

commercial purposes.

3.1.2. The Property shall not be used in such a way

that will disturb or interfere with the
integrity of any monitoring system.
3.1.3. Phere shall not be any activity related to

residual waste materials on the Properfy

which will cause any potentialﬂharm to publ:

health or safety or +he environment.
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1.2. : The relevant portion of the Property shall be used
and maintained in such a way as to prevent exposure to residual

waste materials left on-site.

3.3. The Department or its designated representatives
chall have access to the Property for the purposes of inspectio:
surveillance, monitoring or other actions necessary to protect

public health, safety or the environment.

3.4. convevance of Property. covenahtor and Owner shall

provide a thirty (30) -day advance notice to the Department of a:

sale, or other conveyance of the Property or an interest in the

Property to a third person. The Department shall not have the

authority to approve, disapprove, Or otherwise affect an? sale,
lease, or other conveyance of the Property except as otherwise

provided by law or by reason of this Covenant.

3.5. Enforcement. Any violatioh of the Covenant shall k
gfounds for the'Department to take enforcement action, includin
the filing of an administrative, civil or criminal action, as

provided by lav, against the Covenantor or Owner, subject to al

applicable defenses.

3.6. Notice in Agreements. Covenantor, Owner and

Occupanf'shall prepare a written instrument which shall accompz
all purchase, lease, sublease, rental agreements, and other
conveyance documents relating to the relevant portion of the

Property. The instrument shall contain the following statement
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wPhe land described herein contains waste material.
Such condition renders the land, the property, and the
‘owner, iessée} or other occupant of the land or
 property subject to the requirements, restrictions,
provisions, and liabilitieé éonﬁained in Chapter 6.5
and Chapter 618 of Division‘zo of the California Health
and Safety Code. This statement is not a declaration

that a hazard exists'".

ARTICLE IV

VARTANCE AND REMOVAL OF RESTRICTIONS
4.1.- vVariance. -.Any QOwner or, with the Owner’s consent,
any Occupant of the Property or any poertion thereof, may apply tc
the Department for a written variancé'form any of the '
Restrictions or requirements of this Covenant; such application

shall be made in accordance with Section 25233 of the california

Health and Safety Code.

4.2. Removal of Restrictions. Any Owner or, with the

Owhér’s consant, ény Occupant of the Property or a portion
thereof, may apply to the pepartment to remove any of the
Restrictions or regquirements of thiS'Covenaht as they apply to
all or any portion of the property. Such application shall be

made in accordance with section 25234 of the California Health

and Safety Code.

4.3. Term. Unless modified or removed in accordance with

Section 4.1 or Section 4.2 above, the Restrictions and
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requirements of this Covenant shall continue in effect in

perpetuity:

ARTICLE V

MISCELLANEOUS

5.1. No.Dedication Intended. Nothing set forth herein
shall be construed to be a fit or dedication, or offer of a gift
or dedication, of the Property or any portion thereof, to the

general public for any purposes.

5.2. Notices. Whenever any person gives or serves any
notice, demand, or other communication with respect to this

covenant, such notice, demand, or communication shall be in

writing and shall be sent simultaneously to an authorized

representative of the Covenantor (or Oowner) and to the

Department, in certified mail with return receipt requested.

5.3, Partial Invalidity. If any portion of this Covenant

is determined to be invalid or unenforceable for any reason, the

remaining portion of this Covenant shall remain in full force an

effect.

5.4. Recordation. This Covenant shall be executed by the

Covenantor and by the Department. This Covenant shall be
recorded: by the Covenantor in the Alameda County Recorder’s

Ooffice within ten (10) days of the date of execution as set fort

above.
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IN WITNESS THEREOF, the Covenantor and the Department

execute this Covenant as of the date set forth above.

"Covenantor™

Christie Avenue Partners - JS

Christie Avenue Partnefs - J8
A California Limited Partnership

By: tes
Partnership
. /
§f7é‘§e eral Partner
Its General Partner
“bepartment“

Barbara Cook, Chief
Site Mitigation Branch.

Department of Toxic Substances Control

1037.2417.plg.deed.01
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Gate Name and T:'ﬂe oi Ofticer (e.9.. “Jane Doe, Notary Public’)

N\

On l\’\&rr_\\ 3\ \ %S before me\}c_nm—- \ C~c.c5~\ah_.3v N\e_&wj@ (\

personally appeared D . Bc«u N\o.v Ve

Mame(s} of Signess)

&2 personally known to me ~ OR - proved to me on *he basis of satisfactory evidence to be the person(s)
whose name(g) is/afe subscribed to the within instrument
and ecknowledged to me that he/shrefthey executed the

same in his/he#thelr authorized capacity(fes), and that by
hig/irerftireir signature(s) on the instrument the person(a),

DONNA D. GODBOUT - or the entity upon behaif of which the person(s) acted,

COMM. # 084987 executed the instrument.

./ Notery Public — Califemia
SAN r-‘IATEO  COUNTY
My Comm. Eqirés MAR 7, 1997 WITNESS my hand and official seal.

-~ - T
L ~ 4

\

Signature of Natary Public

. hS /_"\' -
R VN wc.?‘?\&’u?j

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent

frauduient removal and reattachment of this form to another document.

. Description of Attached Document

-

Title or Type of Document: C‘—OV*"—Y\NC\_ l“' Q‘L“E“’ & Use £ tre per 'L~<‘
. . }
Document Date: _(Wewel, VA% 5 Number of Pages: -

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: 3. bm‘ VN N\U_Sﬁ, Signer's Name;:
T Individual , : = Individual
[0 Corporate Officer = Corporate Officer
Title{s): Title{s):
. i4 Partner — — Limited ¥ General ' 1 Partner — ZJ Limited 3 General
i (2 Attorney-in-fFact 3 Aftorney-in-Fact
- 2 Trustee 3 Trustee
-1 Guardian or Conservator mmgggzuémvgn: I Guardian or Conservator f"%‘éﬂg‘;ﬁm
= Other: - Top of thumb here 1 Other:. Top of thumb here
. Signer s Representing ) Signer ls Representing:
(04‘[1: —_'_\'Y jc' P‘ aeea -.,LC&.

. P
© 1994 National Notary Assectation » 8236 Remmet Ave., P.O. Box 7134 + Cancga Park. CA 91309-7184 Pred. No. 5907

Recrdas; Call Toll-Fres 1-800-875-6527
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. . State of C«‘«-—\za-&n‘m’ s a—
County of th Rc‘.u\.c,_z.-a ce ) |
On Q\l\c.xv 2 - \2AS  Dpefore mmc'ﬁm m ‘ GQC&-\PB\; L— ‘\\Ea S*Tcw\, \JJDLL:_

-

SRR LIY SR e S AL
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Date Nama and Tile af Cfficer {e.g., “Jane Doa, Notary Putlic”) / \
personally appeared N\ hanws S, T o . '
Name(s) of Signer(s) !‘

Eifersona”y known to me — OR - ] proved to m= on the basis of satisfactory evidence to be the person(s)
whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/shefthey executed the

e’ same in hisfkertreir authorized capacity(ies), and that by

é his/ker#ireir signature(s) on the instrument the person(s},
or the entity upon behalf of which the person{s) acted,
executed the instrument.

DOMNAD. GoDEOUT
CONM. 2 9%%;.7; :
Notary Public — Califcmia
SAN MATEG COUNTY
My Comm. Epires MAR 7. 1997

z
2
=

WITNESS my hand and official seal.
O N

k \ | & [
M\U‘h«’ w« (s.:'.?*:%\.h:w]: -

Signature of Notary Public

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent
. fraudulent removal and reattachment of this form to another document.

Description of Attached Document :
Q_,QUWW"C A %&Lﬂ._}T US—Q_ aQ Prb?“-f'\‘x

\ - : N
Document Date: N\Cwm\ﬁ tAS Number of Pages: -
t T

Title or Type of Document:

Signer(s) Cther Than Named Above:

Capacity(ies) Claimed by Signer(s)

r— o
Signer's Name: Thenes, S Grans Signer’s Name:
" 07 Individual = Individual
O Corporate Officer - Corporate Cfficer

Title(s): Title(s):
2 Partner — {7 Limited 7 General Partner — O Limited [J General
O Attorney-in-Fact Attorney-in-Fact :

0L

O Trustee - S— - — ;
O Guardian or Conservator _m LGNESF: T Guardian or Gonservator S e SIGNER
{3 Other: - Top of thumb here — QOther: Top of thumb here
. Signer Is Representing: . Signer Is Representing:
(b S, A é-:-:zfcqa,-aaj

@ 1994 National Notary Assogtatien « 8236 Remmer Ave.. P.O. Bax 7184 » Canoga Park. GA91303-7184 Frod., Mo. 5307 feorder: Call Tal-Free 1.800-876-6827
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. t
, 1995, before me, JM//)E‘):%/‘ %ﬁ»‘?iﬂg

4

I
1

I a Notary Public in and for said state, personally appeared Barbara

.J. Cook, personally known to me or proved to me on the basis of

: satisfactory evidence to be the person whose name is subscribed to

q

the within instrument and acknowledged to me that she executed the.

,1

:same in her authorized capacity, and that by her signature on the

" instrument DPepartment of Toxic Substance Control executed the

~instrument.
il
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13

. . Signaturelv///f;//zéw ‘_ 97/?// VM )

16

1

17
18

19

s

WITNESS my hand and official seal.

h

3 2 Willie H. McBride 2
s Comm. #984857

Eﬁ“ﬁ;a NOTARY PUBLIC - CALIFORNIAD

3 2 ALAMEDA COUNTY
Comm. Expiras Feb. 16. 1987 <
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COURT PAPER
STATE OF CALIFORMIA
STO. 113 1REV 8.72¢
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